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LFSISLATLVE -BILL 279
Approved bv th=2 Governor May 22, 1975

Introduc2d4 by Judiciary Committee, Luedtke, 28, Chnmn.;
Qarnett, 26; DeCamp, 40; Anderson, 37; Nichol,
48y Chamhers, 11

AN ACT to adlopt th2 Ne2braska Eviisnce Rules; and ¢to
repeal sectiosons 8-172, 2h=4201, 25-1203 to
25=1206, 25=-120n8, 25«1214, 25-1215, 25~1219,
25~1221, 25-1237, 25-1269, 25-1219, 25-1288,
25=-1289, 25~1291, 25=12,108, 28+12, 110,
25= 32,911, 2920414,  11-3826, and 16-2173,
Reissue Rz2vised Statutzas of Nebraska, 1943,
sections  25-1207, .25-1207, '25-12,.109; and
25-12,122, R2vised Statutes Supplement, 1974,
and section 2-724, Uniform Commercial Code.

B2 it enacted by the panple of th2 State of Nabraska,

Part (a) 5Seneral Provisions

Saction 1. Th2s2 rulas jovarn proceedings in tha
courts >f the State of Mebraska, except to the extent and
with the 2xceptions stated in sa2ctiosn 72 of this act.

Seta. 24 Th2s2 rules shiall bes constru=zd to
secure fairness in administration, elimination of
unjustifiable expens2 and 421ay, ani promotion of growth
and devz2lopment of the law of evidence to the end that
the truth may be ascartained ani1 procez2dinjys Jjustly
datermined,

S2c. 3a (1) Error may not b2 predicated upon a
raling which admits »>r excludes evidence unless a
sabstantial rijht of th=2 party is affected, and:

(a) In case th2 rulinj is onz2 admitting evidence,
1 timely objection or motion to strike appears of record,
stating the specifizs jround of sbhjection, if a specific
ground was not apparent from the context; or

(b) In case th2 ruliny is one excludinyg evidence,
the substance of the evidence was made known to the judge
by offer or was apparent from th2 cont=2xt within which
questions ware asked.

(2) The' Judge: ‘wmay - add  any . other :-or i further
statement which shows the character of the evidance, the
form in which it was off2red, the ohjection made, and the
ruling ther=on. He may ditect thz2 mnaking of an offer in
question and answer forna.
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(3) TR Juey cases, proce=2dings shall be
conductad, to the extent practicabla, s» as to prevant
inadmissibla evidence from bheinj sujjested to the jury by
any means, such as makinj statements or offars of proof
or askiny 7Jaestions in tha heariny of the jury.

(4) Nothinj in this rul=s pra2cludes taking notice
of plain errors affectinj substantial rights although
they wer=2 not brought to the attention of the judje.

Sop iy (1) Preliminary questions concerning
the qualification of - a' person to be a witness, the
existenca of a privileye, or the admissibility of
evidenc2 shall be determined by the judge, subject to the
provisions »of subsection (2) of this section.

(2) When th= relevancy of evidence depends upon
the fulfillment of a condition of fact, the judge shall
ajmit it wupon, or suabject to, the introduction of
evidence sufficient . to ' support a finding of tha
fulfillment of the rpndition.

(3) H=arings on tha admissibility of confessions
shall in all cases bz conducted out of the hearing of the
jary. Hearings on othar preoliminary mattars shall be so
conducted when the interests of justice require, or when
an accused is a witness, if he sn raquests.

(4) The accusad does not, by testifying upon a
preliminary matter, subj2ct hins=alf to cross-examination
as to othar issues in the case.

(5) This rule does not limit the right of a party
to introduca before th2 jury =2vidence ralovant to weight
or credibility.

Sac. 5. Wh2n avidence which is adamissible as to
one party or for one purpose but not admissible as to
another party or for another purpose is admitted, the
judge, upon request, shill restrict the evidence to its
proper scops and instruct the jury accordingly.

S, - 6% (1) When part of an act, declaration,
conversation ot writing is 'given in ' ‘evidence by one
party, the whole on ths same subject may be inquired into
by the other. When a latter is read, all other 1letters
on the same subject between the same parties may be
given. When a detach2d act, declaration, conversation or
writinjy is given in evidence, any other act, declaration
or, writing which 1is necessary. ‘to make - it fully
understood, or to explain the same, may also be given in
evidenca.
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(2) The Jjudi=2 may in his discretion =2ither
raquire the party thus introdncingy part of a total
communication to introduc2 at that time such other parts
as 2aght in fairness to be coansidered contemporaneously
with it, or may permit another party to 4o so at that
tima.

Part (b) Judicial Notice

Sers. i T (1) This rule governs only judicial
notice of adjudicativa facts.

(2) A judicially noticed fact must be on2 not
sabject to reasonable dispute in that it is either (a)
generally known within the territorial jurisdiction of
the trial court or (b) capable of accurate and ready
daterminatiosn by resort to sourzes whos2 accuracy cannot
r2asonably be questionedi.

(3) A judge or zourt may take Jjudicial notice,
whether r=guested or not.

(4) A judje or court shall take Jjudicial notice
if requasted by a party and supplied with the neca2ssary
information.

(5) A party is 2ntitled upon timely request to an
oppartunity to be heard as to the propriety of taking
judicial notic2 and th2 tenor of th2 matter noticed. In
the ahs2nce of prior notification, the reguest may be
made after judicial notice has ba2n taken.

(6) Judicial notice may be taken at any stage of
the proceadinj.

(7) In a civil action or proceeding,  the Jjudge
shall instruct the ijury to accept as conclusive any fact
judicially noticed. In a criminal case, the judge shall
instruct the jory that it may, but is not required to,
accept as conclusiv2 any fact judicially noticed.

Part (c) Presumptions

Sec. B. In all cases not ostherwis» provided for
by statute »r by these rules a presumption imposes on the
party ajainst whom it is directed the burden of proving
that tha nonexistence of the presumed fact 1is more
probable than its exista2nca.

Sec. 9. 1In civil actions and proceedings, the
effect of a presumption respecting a fact which is an
element of a claim or defense as to which federal law
supplies the rule of decision is determined in accordance
with the federal law.
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Sec. 1N, (1) Txcept as otharwise provided by
statute, in criminal cases, presunptions against an
accused, recojynized at common law or createid by statute,
includinjy statutory provisions that certain facts are
prima facie evidence of othar facts or of qguilt, are
governed by this rule.

(2) The judg=2 is not authorized to direct the
jary to find a presumed fact ajainst the accused. When
the presumed fact establishes guilt or is an element of
the off2nse or nejatives a defans2, the judge may submit
the question of jyuilt or of the existence of the presumed
fact to the jury, if, but only if, a reasonable juror on
the evidence as a whole, including the evidence of the
basic facts, could find juilt or th2 presumad fact beyond
a reasonahla doubt. Whan the presumed fact has a lesser
effect, its existenc2 may be submitted to the jury if the
basic facts arce supported by substantial evidence, or are
otherwise established, unless tha 2vidence as a whole
n2jatives the existence of the presumed fact.

(3) Whenever th2 existancea of a presumed fact
ajainst th2 accused is submitted to the jury, the judge
shall give an instruction that the law declares that the
jary may regard the basic facts as sufficient evidence of
the presumed fact but does not require it to do so. In
addition, if the prasum2d fact =2stablishes juilt or is an
element >f the ~ffense or negatives a defense, the judge
shall instruct the jury that its =2xistence must, on all
the evidenca, be proved bevond a reasonable doubt.

Part (d) Relavancy and its Limits

Sec. 11. Relevant eovidence means evidence
having any tendency to make th2 oxistence of any fact
that is of consequence to the determination of the action
more probable or less probable than it would be without
the evidence.

Sec. 12. All relevant evidence is admissible
except as otherwise provided by the Constitution of the
United States or the State of Nebraska, by Act of
Congress or of the Lzjislature of the State of Ncbraska,
by these rules, or by other rules adopted by the Supreme
Court of Nebraska which are not in conflict with laws
governing such matters. Evidence which is not relevant
is not admissible.

Sec. 13. Although relevant, evidence may be

excluded if 1its probative valu2 is substantially
oatweighed by the dangar of unfair prejudice, confusion
of the issues, or misleading the jury, or by

considerations of undue delay, wast2 of time, or needless
presentation of cumulative evidence.
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Sac. 14, (1) Fvidence of a person's character
or a trait of his charactar is not admissible for the
pirpose >f proving that he acted in conformity therewith
on a patticular occasion, esxcept:

(a) ®Rvidence of a pertinent trait of his
charactar offearad by an accused, or by the prosecution to
rabut the same;

(b) ®videnc2 of 1 pertinent trait of character of
tha victim >f the crime offered by an accused or by the
prosecution to rebut th2 same, or avidence of a character
trait of peacefulness of the victim offered by the
prosecution in 1 homiciia case to ra2but evidence that the
victim was the first ajjressor; or

(c) Bvidence of the charactar of a witness as
provided in sections 40 to 42 of this act.

(2) Zvidence of other crimes, wrongs, or acts is
not admissible to provs the character of a person in
order t> show that he acted in conformity therewith. o
may, however, b~ admissible for otha2r purposes, such as
proof of motive, opportunity, intent, preparation, plan,
knowledga, identity, or absencz of mistake or accident.

Sac. 194 (1) Tn all cases in which evidence of
gharactar - or --a i kraits of sicharacter Jsof “ah personi«is
1imissible, proof may be made by testimony as to
raputation or by testimony in the form of an opinion. On
cross-examinatinn, inquiry 1is allowable into relevant
specific instances »f conduct.

{2) “In cagses in ‘which character . or -a ‘trait :of
charactar of a person is’' an ° essential element of a
chacge, claim, or defens2, proof may also be made of
specific instances of his conduct.

Sac. 16. (1) Bvidence of the habit of a person
or of th» routine practice of an osrjanization, whether
carroborated or not and rejardless of the presence of
eyewitnesses, is relavant to prove that the conduct of
the parson »r organization on a particular occasion was
in conformity with th2 habit or routine practice.

(2) Habit or routine practice may be proved by
tastimony in the form of an opinion or by specific
instances of conduct sufficient in number to warrant a
finding that the habit 2xisted or that the practice was
rautine.

Sec. 17. Whan, after an event, measures are
taken which, if taken previously, would have made the
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event less likely to occur, evidence of the subsequent
m2asures is not aimissible to prova na2jligence or
calpablz conduct in connection with the event. This rule
does not rejuire the =2xclusion of 2vidence of subsejuent
m2asures when offered for another purpose, such as
proviny ownership, control, or feasibility of
precautionary measuares, if controverted, or impeachment.

Sec. 18, FEvida2nce of (1) furnishing or offering
or promisiny to furnish, or (2) accepting or offering or
promisiny to accept, a valuable consideration in
compromisingy or attempting to compromise a claim which
was disputed as to eithar validity or amount, is not
admissible to prove liability for or invalidity of the
claim or its amount. [Ividence of conduct or statements
made in compromisa n2gotiations is likewise not
aimissiblz. This rule does not require the exclusion of
any evidences otherwis2 discoverable merely because it is
presentad in the course of compromise neyotiations. This
rule also do=s not r2quire oxclusion when the evidence is
offered for another purpsse, such as proving bias or
prejudice of a witness, nejativing 1 contantion of undue
delay, or proving an effort to obstruct a criminal
investijation or prosecution.

Sec. 19. Ffvidence of furnishing or offering or
promisinjy to pay medical, hospital, or similar expenses
occasioned by an injury is not admissible to prove
liability for the injury.

Sec. 20. Evidanco of a plsa of guilty, 1later
withdrawn, or a plea of nolo contendere, or of an offer
to plead juilty or nolo contendar2 to the crime chargjed
or any other crime, or >f statements made in connection
with any of the forejoinjy pleas or offers, is not
admissible in any civil or criminal action, case, oOr
proceeding against thea person who made the plea or offer.
This rule shall not apply to the introduction of
voluntary and reliable statements made in court on the
racord in connection with any of the foregoing pleas or
offers when offered for impeachm2nt purposes or in a
subsegquant prosecution of the declarant for perjury or
false statement.

Sec. 21. FEvidence that a person was or was not
insured against liability is not admissible wupon the
issue whether he acted nejligantly or otherwise
wrongfully. This rule does not require the exclusion of
evidence of insurance ajainst liability when offered for
another purpose, such as proof of agency, ownership, or
control, or bias or pr2judice of a witness.

Part (e) Privileges
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Sac. 22. TUIxcapt as otherwise required by the
Constitution of the United Stat2s or the State of
Nabraska or provided by Act of Congress, or the
L23yislature of the Stat=2 of Nebraska, by these rules or
by other rules adopted by the Supreme Court of Nebraska
which ar2 not in <conflict with 1laws joverning such
matters, no person has the privilege to:

(1) Refuse to b2 a witna2ss; or
(2) Refuse to disclose any matter; or
(3) Refuse to produce any object or writing; or

(4) Prevent andther from being a witness or
disclosing any matter or producing any object or writing.

Sepe: - 235 (1) As used in this rule:

(a) A client is a person, public officer, or
corporation, association, or othar orjanization or
entity, =oither public or private, who |is rendered
professional lejal services by a lawyer, or who consults
a lawyar with a view to obtaining professional legal
sarvices from him;

(b) A lawyer is a person authorized, or
reasonably belisved by the client to be authorized, to
practice law in any state or nation;

(c) M reprasantative of the lawyer is one
amployed to assist the lawyer in the rendition of
professional lejal servicas; ani

(1) A commanication is confidepgtial if not
intended to be disclos21 to third persons other than
those t> whom disclosure is in furtherance of the
randition of prnfessionil lejal services to the client or
those reasonably necessary for the transmission of the
communication.

(2) A client has a privilege to refuse to
disclos2 and to prevent any oth2r p=2rson from disclosing
confidential conmunications made for the purpose of
facilitating the rendition of professional lejal services
ts> the client (a) betwean himself or bhis representative
and his lawyer or his lawyer's representative, or (b)
batween his lawver and the lawyer's representative, or
(c) by him or his lawysr to a lawyer renresenting another
in 'a . matter 'of commdn . interest, or (d) between
representatives of tha client or between the client and a
rapresentative of the client, or (e) between lawyers
representinj tha client.
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(3) The privileje may b2 claimed by the client,
his guariian or conservator, the personal representative
of a deceas=2d <client, or the successor, trustee, or
similar representative >f a corporation, association or
other organization, whather or not 1in existence. The
parson who was the lawyer at the time of the
communication may claim the privileje but only on behalf
of the client. His authoritv tc do so is presumed in the
absence of evidence to the contrary.

(4) There is no privileje under this rule:

(a) If the services of the lawyer are sought or
obtained to enable or aid anyon2 to commit or plan to
commit what the client knew or reasonably should have
known to be a crime or fraud; or

(b) As to a communication relevant to an issue
batween parties who <claim through the same deceased
client, regardless of whether the claims are by testate
or intestats succession or by intar vivos transaction; or

(c) As to a communicatiosn relevant to an issue of
breach of duty by tha lawyer to his cliant or by the
client to his lawyer; or

(1) As to a communication rela=vant to an issue
concerningy an attested documant to which the lawyer is an
attesting witness; or

(e) As to a communication relevant to a matter of
common interest betwean two or more clients if the
communication was made by any of them to a lawyer
ratained or consulted in <common, when offered 1in an
action batween any of the clients.

Secs 28, (1) As used in this rule:

(a) A patient is a person who consults or is
examined or interviewed by a physician for purposes of
diagnosis or treatment of his physical, mental or
enotional condition;

(b) A physician is (i) a person authorized to
practice medicine in any state or nation, or is
reasonably believed by the patiant so to be, or (ii) a
parson licensed or cartified as a psychologist under the
laws of any state or nation, who d2votes all or a part of
his tim2 to the practice of clinical psychology; and

(c) A communiczation is confidential if not

intended to be disclosed to third persons other than
those present to Ffurthar the interest of tha patient in
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the consultation, examination or interview, or persons
r2asonably necessary for the transmission of the
communication, or parsons who are participating in the
diagnosis and treatment under the direction of the
physician, includinj m2wbers of the patient's family.

(2) A. patient has a privilege to refuse to
disclos2 and to prevant any othar pa2rson from disclosing
confidential communications made for the purposes of

diagnosis or treatment of his physical, mental or
enotional condition, among himself, his physician, or
parsons who are participatiny in the diagnosis or

treatment under the direction of the phvsician, including
memhers of the pati2nt's family.

(3) The privileje may be claimed by the patient,
by his juardian or conservator, or by the personal
rapresantative ot a deceased patient. The person who was
the physician may claim the privileje but only on behalf
of the patient. His authority so to do 1is presumed in
the absa2nce of evidence to the contrary.

(4) (a) There is no privileje under this rule for
comnunications relevant to an issue in proceedings to
hospitalize the patient for physical, mental or emotional
illness, if the physician, in the course of diagnosis or
treatmant, has determined that the patient is in need of
hospitalization.

(b) Tf the judg2 orders an examination of the
physical, mental or emotional condition of the patient,
communications made in the <course thereof are not
privileg=2d ander this rule with respect to the particular
purpose for which the examination is ordered unless the
judqge orders otherwisa.

(c) There is no privilege under this rule as to
communications relevant to an issue of the physical,
mantal or emotional condition of the patient in any
proceediny in which he relies upon the condition as an
element of his claim or defense, or, after the patient's
desath, in any proceediny in which any party relies upon
the condition as an element of his claim or defense.

(d) There is no privilege under this rule in any
judicial proceedings unier sections 43-201 to 43-227,
R2issue Revised Statutes of Nebraska, 1943, and
amendments thereto, r2garding injuries to children,
incompetents, or disabl=2d persons or in any criminal
prosecution involving injury to any such person or the
willful failure to report any such injuries.
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Sed. - 25, (1) Neither husband nor wife ~can be
examined in any case as to any confidantial communication
mad=2 by one to the other while mnarried, nor shall they
after the marriaje relation ceases be permitted to reveal
in testimonvy any such communication while the wmarriage
siabsisted except as otherwise provided by law. This
privilege may be waived only with the consent of both
spouses. After the death of on2, it may be waived by the
survivor.

(2) Durinj the existanc2 of the marriage, a
husband and wife can in no criminal case be a witness
ajainst the other. This privilege may be waived only
with the consent of both spous=s.

(3) These privileges may not be claimed:

(a) In any criminal case where the crime charged
is rape, adultery, bijamy, incest, or any crime committed
by one ajainst the person or property of the other or of
a child of either or in any criminal pros=scution against
the husband f»or wife or child abandonment;

(b) In any case brought by =2ither husband or wife
against a third person relatinjy to their marriage
r2lationship or the intarruption of or interference with
such relationship; or

(c) In any case brounght by either husband or wife
ajainst tha other for divorze or annulment of the
marriage or for support.

Sac. 26. (1) As used in this rule:

fa) A clerygyman is a winister, priest, rabbi, or
other similar functionaryvy of a relijgious organization, or
an individual reasonably believad so to be by the person
consulting him; and

(b) A communication 1is confidential if made
privataly and not intended for further disclosure =2xcept
to other persons present in furtherance of the purpose of
the communication.

(2) A person has a privileqe to refuse to
disclos2 and to prevant anothesr from disclosing a
confidential communication by the person to a clergyman
in his professional charactar as spiritnual) advisor.

(3) The privilegye may be claimed by the person,
by his <gJuardian or conservator, o»r by his personal
rapresentative if he 1is deceased. The clergyman may
claim the privilege on behalf of the person. His
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authority so to do is presumed in the ahs2nce of evidence
t> the contrary.

Sec. 27. Every person has a privilege to refuse
t> disclose the tenor of his vote at a political election
conducted by secret ballot wunless the vote was cast
illegally.

Sec. 28B. A person has a privilege, which may be
claimed by him or his ajent or employee, to refuse to
disclos2 ani to prevant other persons from disclosing a
trade secret owned by hinm, if the allowance of the
privilege will not tend to <conceal fraud or otherwise
work injustice. When disclosurs is directed, the Jjudge
shall take such protective measures as the interests of
the holder of the privilegs and of the parties and the
furtherance of justice may require.

Se0s. 29 (1) The jovernment has a privilege to
rafuse to give evidence and to prevent any public officer
from giving evidence as to communications made by or to
such public officer in official confidance when the
public interest would suffer bv the disclosure.

(2) The privileje may b2 claimed by the public
officer soujght to be examined, or by the chief officer of
the department of government administering the subject
matter which the evilence concarned. The rejuired
showiny may b2 made in whole or in part in the form of a
written statement. Th2 judge may hear the matter in
chambers, but all couns2l are entitled to inspect the
claim and showinjy and b2 heard ther=2on. The Jjudge may
take any protective m=2asure which the interest of the
government and the furtherance of justices may require.

(3) If the circumstances of the case indicate a
substantial possibility that a claim of privilege would
b2 appropriate but has not been mads because of oversight
or lack of knowledge, the judjge shall give or cause
notice to b= yiven to the officer entitled to «claim the
privilejye and shall stay further proceedings a reasonable
time to afford opportunity to assert a claim of
privilega.

(4) If a claim of privilege 1is sustained in a
proceeding to which the government is a party and it
appears that another party is thereby deprived of
material evidence, tha judje shall make any further
ordars which the interests of justice require, including
strikingy the testimony of a witness, declaring a
mistrial, finding ajgainst the government upon an issue as
to> which the evidence 1is relevant, or dismissing the
action.
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Sec. 30, (@)) The 7Jovernment or a state or
subdivision thereof has a privilege to refuse to disclose
the identity of a person who has furnished information
ralating to or assistiny in an investigation of a
pdssibla vislation of law to a law enforcement officer or
member of a legislatives committee or its staff conducting
an investigation.

(2) The privilege may be claimed by an
appropriate representative of the government, regardless
of whether the information was furnished to an officer of
the govarnment, or of a state or subdivision thereof.
The privilege may be claimed by an appropriate
rapresentative of a state or subdivision if the
information was furnished to an officer thereof, except
that in criminal cases the privileg2 shall not be allowed
if the jovernment objects.

(3) (2) No privilege exists under this rule if
the identity of the informer or his interest in the
subject matter of his communication has been disclosed to
those who would have cause to resent the communication by
a holder of the privilege or by the informer's own
action, or if the informer appears as a witness.

(b) If it appears from the =2vidence in the case
or from othar showinj by a party that an informer may be
able to give testimony necessary to a fair determination
of the issue of guilt or innocence in a criminal case or
of a material issue on the merits in a civil case to
which the jovernment is a party, and the government
invokes tha privilejye, the judga shall Jive the
government an opportunity to show in camera facts
relevant to detarmining whether the informer can, in
fact, supply that testimony. The showing may be in the
form of affidavits or tastimony, as the judje directs.
Tf the judy2 finds that there is a reasonable probability
that the informer can give the testimony, and the
govarnmant elects not to> disclose his identity, the judge
on motion of the defendant ir a1 criminal case shall
dismiss the charges to which the testimony would relate,
and the judge may do so on his own motion. In civil
cases, he may make any order that Hjustice requires.
Evidence submitted to the judje shall b2 sealed and
preserved to be made available to the appellate court in
the event of an appeal, and the contents shall not
otherwise b2 revealed without an order of court. All
counsel shall be permitted to b2 pr2sent at any stage at
which counsel for any party is permitted to be present.

(c) If information from an informer is relied
upon to establish the leyality of the means by which
evidence was obtained and the judge is not satisfied that
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the information was rec=2ived from an informer reasonably
balieved to be reliable or credible, he may require the
identity of the informer to be disclosed. The Jjudge
shall, on request of the government, direct that the
disclosure be made in camera. All couns2l and parties
concerned with the issu2 of lejality shall be permitted
to be pr2sent at every stage of proceedings under this
subdivision except a disclosure in camera, at which no
counsel or ‘party shall be permitted to be present. 1t
disclosure of the identity of the informer is made in
camera, the record ther=20of shall be sealed and preserved
t> be made available to the appellate court in the event
of an appeal, and thas contents shall not otherwise be
ravealed without consent of the government.

Sec. 31. A pesrson upon whom these rules confer
a privilege against disclosure 2f a confidential matter
or communication waivas the privilege if he or his
predecessor, while holdar of the privileje, voluntarily
discloses or consents to disclosure of any significant
part of the matter or communication. This rule does not
apply if the disclosuare is itself a privileged
communication.

Sec. . 32, Zvidence of a statement or other
disclosure of privileged matter is not admissible against
the holder of the privilege if the disclosure was (1)
compelled =rroneously or (2) made without opportunity to
claim the privilege.

Sac.  -33% (1) The claim of a privilege, whether
in the pres=nt proceediny or upon a prior occasion, is
not a proper subject of comment by judge or counsel. No
inference may be drawn therefrom.

(2): Eniury cases, proceedings shall be
conducted, to the extent practicable, so as to facilitate
the making of claims of privileje without the knowledge
of the jury.

(3) Upon reguest, any party against whom the jury
might draw an adverse inference from a claim of privilege
is entitled to an instruction that no inference may be
drawn therefrom.

Part (f) Witnesses

Sec. 34. FEvery person is competent ¢to be a
vitness except as otherwise provided in these rules.

Sec. 35. A witness may not testify to a matter
unless evidence is introduced sufficient to support a
findiny that he has personal knowledge of the matter.
Evidence to prove personal knowledge may, but need not,
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consist of the testimony of the witness himself. This
rule is subject to the provisions of section 51 of this
act, relating to opinion testimony by expert witnesses.

Sec. 36. Before testifying, every witness shall
be required to declare that he will testify truthfully,
by oath or affirmation administarad in a form calculated
to awaken his conscienca and impress his mind with his
daty to do so.

Sec. 37, An interpreter 1is subject to the
provisions of these rulas relating to qualification as an
expert and the administration of an oath or affirmation
that he will make a true translation.

Sec. 38. The judge pra2siding at the trial may
no>t testify in that trial as a witness. No objection
need be mad2 in order to preserve the point.

Sac, 39. (1) A member of the Jjury may not
testify as a1 witness before that jury in the trial of the
case in which he is sitting as a1 juror. If he is called
so to testify, the opposing party shall he afforded an
opportunity to object out of th2 presence of the jury.

{(2) Upon an’ iaquiry ‘into  the' wvalidity of 'a
verdict or indictment, 1 juror may not testify as to any
matter or statement occurring durinjy the course of the
jury's deliberations or to the effect of anything upon
his or any osther juror's mind or =2motions as 1influencing
him t> assent to or dissent from the verdict or
indictment or concerning his mental processes in
connection therewith, 2xcept that a juror may testify on
the question whether =2xtraneous pr2judicial information
was improperly brought to the jury's attention or whether
any outside influence was improperly brought to bear upon
any jursr. Nor may his affidavit or evidence of any
statement by him indicating an =ffect of this kind be
received for these purponses.

Sec. 40. Tha credibility »f a witness may be
attacked by any party, including the partv calling him.

Sac. 41. (1) The credibility of a witness may
bea attacked or supportel by evidence in the form of
raputation or opinion, but subhject to these 1limitations:
(3) The evidence may refer only to character for
truthfulness or untruthfulness, and (b) evidence of
truthful character is aimissibl2 only after the character
of the witness for truthfulness has been attacked by
opinion or reputation 2vidence or otharwise.
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(2) Specific instances of the conduct of a
witness, for the purpos2 of attacking or supporting his
credibility, osther than conviction of crime as provided
in section 42 of this act, may not be proved by extrinsic
evidence. They may, however, in the discretion of the
court, if probative of truthfulness or untruthfulness be
inguired into on cross-examination of the witness (a)
concerning his character for truthfulness or
untruthfalness, or (h) concerniny the character for
truthfulness or untruthfulness of another witness as to
which character the witness being cross-examined has
testified.

The g3iving of testimony, whether by an accused or
by any other witness, dses not operate as a waiver of his
privilege against self-incrimination when examined with
respect to matters which relate only to credibility.

Sec. 42. (1) For the purpose of attacking the
credibility of a witness, evidence that he has been
convicted of a crim=2 shall be admitted if elicited from

him oy astablished by public record during
cross-examination, but only if the crime (a) was
panishabls by death or imprisonment in excess of one year
under tha 1law und2r W#hich he was convicted or (b)

involved dishon2sty or false statement rejardless of the
punishment.

(2) Evidenc~ of a conviction under this rule is
not admissible if a period of more than ten years has
elapsed since the date of such conviction or of the
ralease of the witness from confinement, whichever is the
later date.

(3) Evidence of a conviction is not admissible
under this rule if th2 conviction has been the subject of
a pardon, annulment, or other ejuivalent procedure which
was basesd on innocence.

(4) Evidence of Jjuvenile adjudications is not
admissible under this rule.

(5) Pendency of an appesil renders evidence of a
conviction inadmissible.

Sec., 43, Evidance of the beliefs or opinions of
a witness on matters of religion is not admissible for
the purpose of showinjy that by reason of their nature his
credibility is impair24 or enhanced.

Sec. 4y, {1y The judge shall exercise
reasonable control ovar the mode and order of
interrojating witnesses and presenting evidence so as to
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(2) make th2 interrojation and presentation effective for
the ascartainment of the truth, (b) avoid needless
consumption of time, and (c) protect witnesses from
harassment or undue embarrassment.

(2) Cross-examination should be 1limited to the
sabject matter of th2 direct examination and matters
affectinjy the credibility of the witness. The judge may,
in the -exarcise of discretinn, permit inquiry into
additional matters as if on direct examination.

(3) Leading guastions should not be used on the
direct examination of a witness except as may be
nacessary to develop his testimony. Oordinarily 1leading
questions should be permitted on cross-examination. When
a party calls a hostils witness, an adverse party, or a
witness identified with an adverse party, interrogation
may be by leadiny quaestions.

Sec. U45. TIf a witness uses a writing to refresh
his memory for the purpose of tastifying, =2ither before
or while testifyving, an adverse party is entitled to have
it produced at the heariny, to inspect it, to
cross-examine the witn2ss thereon, and to introduce in
evidence those portions which relate to the testimony of
the witness. If it is claimed that the writing contains
matters not related to the subject matter of the
tastimony, the judje shall examine the writinjy in camera,
excise any portions not so related, and order delivery of
the remainder to the2 party entitlad thereto. Any portion
withheld over objections shall be preserved and made
availabla to the app2llate court in the event of an
appeal. If a writingy is not oproduced or delivered
pursuant to order under this rule, the judge shall make
any order justice requires.

Sec. U46. (1) In examining a witness concerninjg
a prior statement made by him, whether written or not,
the statement need not b2 shown or its contents disclosed
t> him at that time, but on request the same shall be
shown or disclosed to opposing counsel.

(2) Extrinsic avidence of a prisr inconsistent
statement by a witness 1is not admissible unless the
witness is afforded an opportunity to explain or deny the
same and the opposite party is afforded an opportunity to
interrojate him thereon, or the  interests of Jjustice
otherwise require. This provision does not apply to
admissions of a party-opponent as d=fined in subdivision
(4) (b) of section 55 of this act.

Sac. 47. (1) The judje may, on his own motion
or at the saggestion of a party, call witnesses, and all
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parties are entitled to cross-examine witnesses thus
called,

(2) The judge may interrogate witnesses, whether
cilled by himself or by a party.

(3) Objections to the calling of witnesses by the
judge or to interrogation bv him mav be made at the time
or at the naxt availablz opportunity when the jury is not
present.

Sec. 48. At the request of a party the judge
shall order witnesses 2xcluded so that they cannot hear
the testimony of oth=ar witnesses, and he may make the
order on his own motion. This rule does not authorize
exclusion of (1) a party who is a natural person, or (2)
an officer »r employe= of a party which is not a natural
parson designated as its representative hy its attorney,
or (3) a person whos2 presence is shown by a party to be
essantial to the presentation of his cause.

Part (g) Opinion and Expert Testimony

Sec. 49. TIf the #itness is not testifying as an
expert, his testimony in the form of opinions or
inferences is limited to those opinions or inferences
which are (a) rationally based on the perception of the
witness and (b) helpful to a clear understandinjy of his
tastimony or the determination of a fact in issue.

S8y 508 T1f scientific, technical, or other
specialized knowledge wil) assist the trier of fact to
understand the evidence or to detarmine a fact in issue,
a witness gualified as an expert by knowledge, skill,
experience, traininjy, or education, may testify thereto
in the form of an opinion or otherwise.

Sec.  51. Tha facts or data in the particular
case upsn which an expert bases an opinion or inference
may be those perceived by or made known to him at or
bafore the hearing., If of a type reasonably relied upon
by experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not
b2 admissible in evidence.

Sec. 52. Testimony in the form of an opinion or
inference otherwise admissible is not objectionable
because it ambraces an ultimate issue to be decided by
the trier of fact.

Sec. 53. (1) The expert may testify in terms of
opinion or inference and give his reasons therefor
without prior disclosure of the underlying facts or data,
unless the judge requires otherwise. The expert may 1in
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any evant be requir=d4 to disclnse the underlying facts or
data on cross-examination.

(2) In civil cases a party may through
interrogatories require any other party to identify each
parson whom the other expects to call as an expert
witness at trial, to state the subject matter on which
the expert is expected to testify, and to state the
substanca of the facts and opinions to which the expert
is expected to testify and a summary of the grounds for
each opinion.

Sec. 54, (1) The judj=2 may on his own motion or
on the mdotion of any party enter an order to show why
expert witnesses should not be appointed, and may r=aquest
the parties to submit nominations. The judge may appoint
any expart witnesses ajreed upon by the parties, and may

appoint witnesses of his own selection. An expert
witness shall not be appointed by thes judje unless he
cdagents - to  acts A witness so appointed shall be

informed of his duties by the judge in writing, a copy of
which shall be filed with the clerk, or at a conference
in which the parties shall have opportunity to
participate. A witness so appointed shall advise the
parties of his findings, if any; his deposition may be
taken by any party; and he may be called to testify by
the judge or any party. H2 shall be subject to
cross-examination by =2ach party, including a party
calling him as a witnass.

(2) Expert witna2sses so appointed are entitled to
reasonabls compensation in whatavar sum the judge may
allow. The compensation thus fixed is pavable from funds
which may bes provided by law in criminal cas2s and by the
opposinj parties in equil portions to the clerk of the
court in civil cases at a time fixed by the court and
thereaft2r charjed in like manner as other costs.

(3) In the exarcise of his discretion, the judge
may authorize disclosure to the jury of the fact that the
court appointad the expart witna2ss.

(4) Nothing in this rule limits the parties in
calling expert witn2sses of their own selaction.
Part (h) Hearsay

Sac. 55. The followinj definitions apply under
this part:

(1 A statement is (Q) an oral or written

assertion or (b) nonverbal conduct of a person, if it is
intended by him as an assertion;
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(2) A declarant is a person who makes a
statement;

(3) Hearsay is a statement, other than one made
by the declarant while testifying at the trial or
hesarinjy, offered in evidence to prove the truth of the
matter assertad; and

(4) A statement is not hearsay if:

(a) The declarant testifiss at the trial or
hearing and is subject to cross-examination concerning
the statement, and th2 statement is (i) inconsistent with
his testimony and was given under oath subject to the
penalty of perjury at a trial, hearing, or other
proceeding, or in a deposition, or (ii) consistent with
his testimony and is offered to rebut an express or
inplied charge against him of recent fabrication or
improper influence or motiv=, or

(b) The statement is offered against a party and
is (i) his own statement, in either his individual or a
rapresentative capacity, or (ii) a statement of which he
has manifested his adoption or beli=2f in its truth, or
(iii) a statement by a person authorized by him to make a
statement concerninjy th2 subject, or (iv) a statement by
his agent or servant within the scope of his agency or
employmant, or (v) a statement by a coconspirator of a
party during the course and in furtherance of the
conspiracy.

Sec. 56. Hearsay is not admissible except as
provided Lty these rules or by othar rules adopted by the
statutes >f the State of Nebraska.

Sec. 57. Subj2ct to the provisions of section
13 of this act, the following are not excluded by the
h=2arsay rule, even though the declarant is available as a
witness:

(1) A statement relating to a startling event or
condition made whils tha declarant was under the stress
of excitement caused by the event or condition;

(2) A statement of the declarant's then existing
state of mind, emotion, sensation, or physical condition
(such as intent, plan, motive, d=sign, mental feeling,
pain, and bodily health), but not including a statement
of memory or belief to prove the fact remembered or
balieved unless it relates to the execution, revocation,
identification, or terms of declarant's will;
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(3) Statements made for purposes of medical
diagnosis or treatment and describing medical history, or
past or present symptoms, pain or sensations, or the
inception or jeneral character of the cause or external
source thereof insofar as resasonably pertinent to
diagnosis or treatment;

(4) A memorandum or record concerning a matter
about which a witness once had knowledge but now has
insufficient recollaction to 2nabla him to testify fully
and accurately, shown t> have bsen made or adopted by the
witness when the matter was fresh in his memory and to
raflect that knowledy2 correctly. If admitted, the
ma2moranjum or record may be read into evidence but may
not itself be received as an exhibit unless offered by an
adverse party;

(5) A memoranium, report, record, or data
compilation, in any form, of acts, events, or conditions,
other than opinions or diagnoses, made at or near the
time of such acts, events or conditions, in the course of
a regularly conducted activity, if it was the regular
course of such activity to make such memorandum, reaport,
rzcord, or data compilation at the time of such act,
event, or condition, or within a reasonable time
thereafter, as shown by the testimony of the custodian or
other gualified witna2ss unless th=2 source of information
or method or circumstances of preparation indicate 1lack
of trustworthiness. Th2 circumstances of the making of
such memd>randum, report, record, or data compilation,
includinj lack of parsonal knowledg=a by the entrant or
miker, may be shown to affect its weight;

(6) Evidenc2 that a matter is not included in the2
m2mdranja, reports, recosrds, or data compilations, in any
form, kept in accordance with the provisions of
subdivision (5) of this section to prove the
nonoccurrence or nonexistence of the matter, if the
matter was of a kind of which a memorandum, report,
r2cord, or data compilation was reqgularly made and
preserved, unless the sources of information or other
circumstances indicate a lack of trustworthiness;

(7) Upon reasonabla notice to the opposing party
prisr to> trial, records, reports, statemonts or data
compilations made by a public official or agency of facts
raquired to be observad and recorded pursuant to a duty
inposed by law, unless the sources of information or the
m2thod or circumstances of the investigation are shown by
the oppasing party to indicate a lack of trustworthiness;

(8) R=2cords or 1ata compilations, in any form, of
births, fatal deaths, deaths, or marriages, if the report
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thereof was made to a public office pursuant to
raquirements of law;

(9) T» prove the absence of a record, report,
statement, or data compilation, in any form, or the
nonoccurrence 2r nonexistence of a matter of which a
racord, report, statement, or data compilation, in any
form, was regularly mad2 and pra2sa2rved by a public office
or ajency, =vidence in the form of a certification in
accordance with section 62 of this act, or testimony,
that diligent search failed to disclose the record,
report, statement, or data compilation or entry;

(10) Statements of births, marriages, divorces,
deaths, legitimacy, anc2stry, ra2lationship by blood or
marriage, or other similar facts of personal or family
history, contained in a regularly kept record of a
r2ligious orjanization;

(11) Statements of fact contained in a
cartificate that the maker performed a marriage or other
caremdny or administered a sacrament, made by a
clergyman, public official, or other person authorized by
the rules or practices of a religious organization or by
law to perform the act certified, and purporting to have
been issued at the time of th2 act or within a reasonable
time thareafter;

(12) Statements of births, marriages, divorces,
deaths, legitimacy, ancestry, relationship by blood or
marriage or other similar facts of personal or family
history contain=d in family Bibles, genealojies, charts,
engravings on rings, inscriptions on family portraits,
engravings on urns, crypts, or tombstones or the like;

(13) The record of a document purporting to
establish or affect an interest in property, as proof of
the content of the orijginal recorded document and its
execution and delivery by each person by whom it purports
to have be2n executed, if the r=2cord is a record of a
public office‘and an applicable statute authorized the
recording of documents of that kind in that office;

(14) A statement contained in a document
purportinjy to establish or affect an interest in property
if the matter stated was relevant to the purpose of the
document, unless dealinygs with the property since the
do>cument was made have been inconsistent with the truth
of the statement or ths purport of the document;

{15) Statements in a document in existence thirty
years or more whose authenticity is established;
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(16) Market Juotations, tabulations, lists,
directories, or othar published compilations, generally
used and relied upon by the public or by persons in
particular occupations;

(17) Reputation among members of his family by
blood, adoption, or marriaje, or amongy his associates, or
in the community, concerning a person's birth, adoption,
marriage, divorce, death, legitimacy, relationship by
blood, adoption, or marriage, ancestry, or other similar
fact of his personal or family history;

(18) Reputation in a community, arising before
the controversy, as to boundaries of or customs affecting
lands in the2 community, and reputation as to events of
general history important to th2 community or state or
nation in which located;

(19) Reputation of a parson's character among his
associates or in the community;

(20) Evidence of a final judjment, entered after
a trial or upon a plea of guilty (but not upon a plea of
nolo contendere), adjudging a parson juilty of a crime
panishable by death or imprisonm2nt in =2xcess of one
year, to prove any fact essential to sustain the
judgment, but not including, whan offered by the
government in a criminal prosecution for purposes other
than iampeachment, judjym2nts ajainst a person other than
the accused. The pendency of an appeal may be shown but
dies not affect admissibilitv;

(21) Judgments as prnof of matters of personal,
family or general historv, or boundaries, essential to
the judgment, if the sama would b2 provable by evidence
of reputation; and

(22) A statement not specifically covered by any
of the foregoiny exceptions but having equivalent
circumstantial qguarantees of trustworthiness, if the
court determines that (1) the statement is offered as
evidence of a material fact, (b) the statement is more
probative on the point for which it is offered than any
other evidence which the proponent can procure through
r2asonable eofforts, ani (c) the jen=aral purposes of these
ralss and the interests of justice will best be served by
admission of the statemant into =2vidence. A statement
miy not be admitted under this exception unless the
proponent of it makes known to the adverse party,
safficiently in advance of the trial or hearing to
provide the adverse party with 1 fair opportunity to
prepare to meet it, his intention to offer the statement
and the particulars of it, including the name and address
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of the declarant.

Sec. 58. (1) Unavailability as a witness
includes situations in which the declarant:

(2) Is exempt21 by ruling of the 3judge on the
ground of privilege from testifying concerning the
sabject matter of his statement; or

(b) Persists in refusing to testify concerning
the subject matter of his statement despite an order of
the judge to do so; or

(c) Testifies to lack of memory of the subject
matter of his statement; or

(d) Is unable to b> pra2sent or to testify at the
h2aring because of death or then existing physical or
mental illn=2ss or infirmity; or

(2) Is absent from the hearing and the proponent
of his statement has been unable to procure his
attendance by process or other reasonable means.

A declarant is not unavailable as a witness if
his exemption, refusal, claim of lack of memory,
inability, or absence 1is due to the procurement or
wrongdoing of the proponent of his statement for the
purpose of preventinjy the witness fronm attending or
testifying.

(2) Subject to the provisions of section 13 of
this act, the following are not excluded by the hearsay
rale if the declarant is unavailable as a witness:

(a) Testimony gJiven as a witness at another
hearing of the same or a different proceeding, or in a
deposition taken in compliance with law in the course of
the sam2 or a different proceeding, at the instance of or
against a party with an opportunity to develop the
testimony by direct, crass, or redirect examination, with
motive and interest similar to those of the party against
whom now offered;

(b) 1 statement made by a declarant while
balieving that his death was imminent, concerning the
cause or circumstances of what he believed to be his
impendinjy death;

(c) A statement which was at the time of its
making so far contrary to the declarant's pecuniary or
proprietary interest, or so far tended to subject him to
civil or criminal liability or to render invalid a claim
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by him against another, that a reasonable man in his
pdsition would not have made the statement unless he
balieved it to be tru=. A statement tending to expose
the declarant to «criminal 1liability and offered to
exculpate the accusai is not admissible unless
corroborating circumstances clearly indicate the
trustworthiness of th=2 statement;

(d) (i) A statement concerning the declarant's
own birth, adoption, marriay=2, divorce, legitimacy,
r2lationship by blood, adoption, or marriage, ancestry,
or other similar fact of personal or family history, even
though declarant had no means of acquiring personal
knowledge of the matter stated; or (ii) a statement
concerning the foregoing matters, and death also, of
another person, if the declarant was related to the other
by blo>d, adoption, or marriage or was so intimately
associated with the othar's family as to be 1likely to
have accurate information concerning the matter declared;
or

(e) A statement not specifically covered by any
of the foregoing excaptions but having equivalent
circumstantial guarantees of trustworthiness, if the
court determines that (i) the statement is offered as
evidence of a material fact, (ii) the statement is more
probative on the point for which it is offered than any
other evidence which the proporent can procure through
reasonable nfforts, and (iii) ths general purposes of
these rules and the interests of justice will best be
sarved by admission of the statement into evidence. A
statement may not be admitted under this exception unless
the proponent of it makes known to the adverse party,
sufficiently in advance of the trial or hearing to
provide the adverse party with a fair opportunity to
prepare to> meet it, his intention to offer the statement
and the particulars of it, including the name and address
of the declarant.

Sec. 59. Hearsay included within hearsay is not
excluded under the hearsay rule if each part of the
combined statements conforms with an exception to the
hearsay rule provided in these rules.

Sec. 60. When a hearsay statement or a
statement defined in subdivision (4) (b) (iii), (iv), or
(v) of section 55 »of this act has been admitted in
evidence, the credibility of th=2 d=clarant may be
attacked, and if attacked may be supported by any
evidence which would be admissible for those purposes if
declarant had testified as a witness. Evidence of a
statement or conduct by the declarant at any time,
inconsistent with his h2arsay statement, is not subject
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t> any regquirement that he may have been afforded an
opportunity to deny or =2xplain. If the party ajainst
whom a hearsay statement has been admitted calls the
declarant as a witn2ss, the party is entitled to examine
him on the statement as if under cross-examination.

Part (i) Authentication and Identification

Sece ‘61. (1) The requirement of authentication
or identification as a condition precedent to
aldmissibility is satisfied by evidence sufficient to
support a finding that the matter in guestion is what its
proponent claims.

(2) By way of illustration only, and not by way
of limitation, the following are axamples of
aathentication or identification conforming with the
raquirements of this rule:

(a) Testimony that a matter is what it is claimed
to be;

(b) Nonexpert ospinion as to the genuineness of
handwriting, based wupon familiarity not acquired for
purposes of the litijation;

(c) Comparison by the trier of fact or by expert
witnesses with specimens which have been authenticated;

(d) Appearance, contents, substance, internal
patterns, or other distinctive characteristics, taken in
conjunction with circumstances;

(e) Identification of a voice, whether heard
first-hand or throujh mezhanical ot electronic
transmission or recordinj, by opinion based upon hearing
the voice at any time under circumstances connecting it
with the allejed speaker;

(f) Talephon2 conversations, by evidence that a
call was made to the number assijgned at the time by the
telephone company to a particular person or business, if
(i) in the case of a person, circumstancaes, including
salf-idantification, show the person answering to be the
one called, or (ii) in the case of a business, the call
was made to a place of business and the conversation
r2lated to business reasonably transacted over the
telephone;

(3) EBvidence that a writing authorized by law to
b2 recorded or filed and in fact recorded or filed in a
public office, or a purported public record, report,
statement, or data compilation, in any form, is from the
public office where items of this nature are kept;
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(h) Evidence that a docum2nt or data compilation,
in any form, (i) is in such condition as to create no
suspicion concerninjy its authenticity, (ii) was in a
place wh=are it, if authentic, would likely be, and (iii)
has been in =2xistenc2 thirty years or more at the time it
is offered;

(i) Evidence da2scribing a process or system used
to> produce a resnlt and showing that the process or
system produces an accurate result; and

(3) Any m2thod of authentication or
identification provided by act of the Legislature or by
other rules adopted by the Suprem2 Court which are not in
conflict with laws governing such matters.

Sec. 62. Fxtrinsic evidence of authenticity as
a condition precedent to admissibility is not required
with respect to the following:

(1) A document bearing a seal purporting to be
that of the United States, or of any state, district,
commonwealth, territory, or insular possession thereof,
or the Panama Canal Zone or the Trust Territory of the
Pacific 1Islands, or of a political subdivision,
department, officer, or agency thereof, and a signature
purportingy to be an attastation or eoxecution;

(2) A document purporting to bear the signature
in his official capacity of an officer or employee of any
entity included in subdivision (1) of this section,
having no seal, if a public officer having a seal and
having official duties in the district or political
subdivision of the officer or =2mployee certifies under
s2al that the signer has the official capacity and that
the signature is jenuina;

(3) A document purporting to be executed or
attested in his official capacity by a person authorized
by the laws of a foreigyn country to make the execution or
attestation, and accompanied by a final certification as
t> the jenuineness of the signature and official position
(2) of the executing or attesting person, or (b) of any
foreign official whose certificate of genuineness of
signature and official position relates to the execution
or attestation or is. in a chain of certificates of
genuineness of signatur2 and official position relating
to> the execution or attestation. A final certification
may be made by a secratary of embassy or legation, consul
general, consul, vice consul, or consular agent of the
United States, or a diplomatic or consular official of
the foreign country assigned or accredited to the United
States. If reasonable opportunity has be=sn given to all
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parties to investigate the authenticity and accuracy of
official documents, the judge may, for good cause shown,
order that they be treated as prasumptively authentic
without final certification or permit then to be
evidenced by an attasted summary with or without final
certification;

(4) A copy of an official record or report or
entry therein, or of a document authorized by law to be
racorded or filed and actually recordsd or filed in a
public office, includinj data compilations in any form,
cartified as correct by the custodian or other person
authorized to make th2 certification, by certificate
complying with subdivision (1), {2y or ({3) of thia
saction or complying with any Act of Congress or the
L>jislature nr rule adopted by the Supreme Court of
Nabraska which are not in conflict with laws governing
such matters;

(5) Rooks, pamphlets, or other publications
parportinjy to be issued by public authority;

(6) Printed materials purporting to be newspapers
or periodicals;

(7) Inscriptions, signs, tags, or labels
purporting to have been affix=d in the course of business
and indicating ownership, control or origin;

(8) Documents accompanied by a certificate of
acknowladjmant execut2ad in the manna2r provided by law by
a naotary public or other officer authorized by law to
take acknowledgments;

(9) Commercial paper, signatures thereon, and
dacuments ralating ther2to to the extent provided by
general commercial law; or

(10) Any signature, document, or other matter
daclared by Act of Congress and the laws of the State of
Nabraska to be presumptively or prima facie genuine or
aathentic.

Sac. 63. The testimonv of a subscribing witness
in not necessary to authenticate a writing unless
raquired by the laws »o5f the jurisdiction whose laws
govern the validity of the writing.

Part (j) Contents of Writings, Recordings and Photographs

Sec. 6u., For punrposes of this part the
fallowing definitions are applicable:
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(1) Writings and recordings consist of 1letters,
words, or numbers, or their equivalent, set down by
handwriting, typewriting, printing, photostating,
photographinyj, magnetic impulse, mechanical or electronic
recordingy, or other form of data compilation;

(2) Photographs include still photographs, X-ray
films, video tapes, and motion pictures;

(3) An original of a writinjy or recording is the
writing or recording itself or any counterpart intended
to> have the same effect by a person executing or issuing
it. An original of a photograph includes the negative or
any print therefrom. If data are stored in a computer or
similar device, any printout or other output readable by
sight, shown to reflect the data accurately, is an
original; and

(4) A duplicate is a counterpart produced by the
same impression as the original, or from the same matrix,
or by means of photojraphy, 1including enlargements and
miniatures, or by meschanical or =2l2ctronic rerecording,
or by chemical renrndiction, or by other equivalent
techniques which accurat=ly reproduce the original.

Sec. 65. To prove the content of a writing,
recording, or photojraph, the original writing,
racordingy, »r photograph is reqaired, except as otherwise
provided in these rules or by Act of Congress or of the
L2gislature of the Stat=s of Nebraska nr by other rules
aiopted by the Supreme Court of Nebraska.

Sec. 66. A duplicate is admissible to the same
extent as an original unless (1) a genuine gquestion is
raised as to the authenticity of the original or (2) in
the circumstances it would Dbe unfair to admit the
duplicate in lieu of the original.

Sec. 67. The original 1is not required, and
other evidence of the contents of a writing, recording,
or photograph is admissible if:

(1) All originals are 1lost or have been
dastroyed, unless the proponent lost or destroyed them in
bad faith; or

(2) No original can be obtained by any available
udicial process or procedure; or
P P

(3) At a time when an original was under the
control of the party against whom offered, he was put on
notice, by the pleadings or otherwise, that the contents
would be a subject of proof at the hearinjy, and he does
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not produce the orijinal at the hearing; or

(4) The writing, recording, or photograph is not
closely related to 1 controllinj issue.

S2=2. 68. Tha contents of an official record, or
of a document authorized to be recorded or filed and
actually record=d or filed, including data compilations
in any form, if otherwise admissible, may be proved by
copy, certified as corract in accordance with section 62
of this act or testified to be correct by a witness who
his compared it with the original. If . .a - copy ..which
complies with the toregoing cannot be obtained by - the
axercise of reasonable diligenc2, then other evidence of
the contents may be jiven.

Sec. 69. Th2 contents of voluminous writings,
racordingys, or photographs which cannot conveniently be
examined in court may b2 presented in the form of a
chart, . summary, or calculation. The originals, or
duplicatas, shall be made available for examination or
copying, or both, by other parties at a reasonable tinme
and plac2. The judge may order that they be produced in
court.

Sec. 7N. Contents of writings, recordings, or
photographs may be prov=d by th2 testimony or deposition
of the party against whom offared or by his written
aimission, without accounting for the nonproduction of
the orijinal.

Sec. 7. Whan the admissibility of other
evidence of contents of writings, recordings, or
photographs under these rules depends upon the

fulfillment of a condition nof fact, the question whether
the condition has been fultilled is ordinarilvy for the
judge to determine. However, when an issue is raised (1)
whether the asserted writinjg ever existed, or (2) whether
another writing, recording, or photograph produced at the
trial is the osriginal, »r (3) whether other evidence of
contents correctly reflacts th2 contents, the issue is
for the trier of fact t> determine as in the case of
other issues of fact.
Part (k) Miscellaneous Rules

Sec. 72. (1) These rules apply to the following
courts in the State of Nebraska: Supreme Court, district
courts, county courts, municipal courts, and Jjuvenile
courts. Th2 word judgs when us2d4 in this act shall mean
any judge of any court to which these rules apply or
other officar who is authorized by statute to hold any
hearing to which these rules apply.
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(2) These rules apply generally to all civil and
criminal proceadings, including contenmpt proceedings
except thos=2 in which the judge may act summarily.

(3) The rules with respect to privileges apply at
all stages of all actions, cases, and proce=dings.

(4) The rules (other than those with respect to
privileges) do not apply in the following situations:

(a) Proceedings before jrand juries;

(b) Proceedings for extradition or rendition;
preliminary examinations or hearings in criminal cases;
s2ntencinj, or granting or revoking probation; issuance
of warrants for arrest, criminal summons=2s, and search
warrants; and proceedinjys with respect to release on bail
or otherwise;

(c) Contested cases before an administrative
agency under the Administrative Procedures Act unless a
party to the case requests that the agency be bound by
the rulas of evidence applicable in the district court;
or

(d) Proceedings before the Nebraska Workmen's
Compensation Court or the Small Claims Court.

Sec. 73. Thes2 rules may be known and cited as
the Nebraska Bvidence Rules.

Sec. 74, Thes2 rules shall apply in all trials
commenced after December 31, 1975.

Sec. T That sections 8-172, 25-1201, 25-1203
to 25-1206, 25~1208, 25-1214, 25-1215, 25-1219, 25-1221%,
25-1237, 25-1269,° 25-1279, 25-1288, 251289, " 25-1291,
25~12, 108, 25=025710,° 2512114, +29-2014, 7 1=3826, ivand
76-273, Reissue Revised Statutes of Nebraska, 1943,
sections 25~1202, 25-1207, 25-12,109; and 25-12,122,
Ravised Statutes Supplement, 1974, and section 2-724,
Uniform Commercial Code, are repealad.
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